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the event he is injured. Railroad Co. v. Mosely, supra; Bowers v. 
Bristol Gas & Elec. Co., supra. 

It follows that we are of opinion that the judgment of the trial 
court in sustaining the demurrer to the evidence in this case was 
plainly right, and must be affirmed. Affirmed. 



Keistee & Others v. Cubine.* 

Supreme Court of Appeals: At Staunton. 
September 10, 1903. 

1. Deed in Consideration of Support — Breach of condition — Equity juris- 

diction—Relief afforded — Case in judgment. The remedy at law to 
enforce the provisions of a deed made in consideration of the support 
and maintenance of the grantor is not adequate, and for this reason, 
courts of equity have jurisdiction. What relief equity will grant, will 
depend on the facts and circumstances of the particular case. In the 
case in judgment, the grantee faithfully performed her contract until 
she died, leaving infant children, who were unable further to perform, 
and the proper relief is for a court of equity to take charge of the 
property as a trust asset, and administer it through the hands of a 
receiver, with due regard to the ultimate rights of the infants as well 
as the paramount rights of the grantor to a support. 

2. Improvements — Knowledge of bad title, and suit begun. No allowance 

for improvements to real estate will be made to one who makes such 
improvements with full knowledge of defects in the title and after 
notice that the title is in actual dispute and litigation. 

Appeal from a decree of the Circuit Court of Bland county, ren- 
dered November 21, 1902, in a suit in chancery wherein the appellee 
was the complainant, and the appellants were the defendants. 

Reversed. 

The opinion states the case. 

Samuel W. Williams and W. J. Henson, for appellants. 

J. J. A. Powell, for the appellee. 

Harrison, J., delivered the opinion of the court. 

This record discloses the following facts : On the 1st day of No- 
vember, 1886, the appallee, Melvina Cubine, conveyed to her 
daughter, Khoda L. Cubine, a house and two lots in the town of 

•Reported by M. P. Burks, State Reporter. 
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Meehanicsburg, Bland county. The consideration for the convey- 
ance stated on the face of the deed was "the love and affection of the 
party of the first part for the party of the second part," "one dollar 
in hand paid by the party of the second part," and upon the further 
consideration that "the said Melvina Cubine shall have a proper 
and comfortable home with said Ehoda Lucinda Cubine for the re- 
mainder of her natural life." At the time of. this conveyance the 
grantor was occupying the premises as her home, and within a few 
weeks thereafter the grantee married C. W. Keister, and together 
they took possession of the premises, the grantor remaining and 
abiding with them. So far as the record shows, they continued to 
live together peaceably and contentedly until March, 1894 — more 
than seven years— when the grantee died, leaving surviving her two 
infant children and her husband, who are the appellants here. 

The grantee, Ehoda L. Cubine, faithfully and fully met and dis- 
charged during her life every obligation imposed upon her by the 
deed, and the grantor enjoyed the benefits thereof, and was fully 
satisfied with the manner in which the daughter acquitted herself. 
Upon the death of the daughter trouble began at once for the 
grantor. 

It sufficiently appears that the surviving husband, C. W. Keister, 
refused longer to furnish appellee with a support, became abusive, 
and treated her generally with such lack of consideration that she 
was compelled to abandon the home and seek shelter elsewhere. 
With these facts as the basis, the bill in this case was filed by the ap- 
pellee, Melvina Cubine, alleging that the consideration for the con- 
veyance had failed, and praying that the deed be set aside and an- 
nulled, and that she be restored to her original rights in the prop- 
erty ; or, if not entitled to this relief, that the property be sold, and 
the proceeds applied to her support and maintenance during her 
natural life. Upon final hearing of the cause the circuit court 
rescinded and annulled the deed, restored the grantor to her origi- 
nal rights in the property, and awarded a writ to place her in im- 
mediate and complete possession. From this decree the infant chil- 
dren of the grantee, by their guardian ad litem and next friend, and 
their father, C. W. Keister, have appealed. 

The cases of Wampler v. Wampler, 30 Gratt. 454, and Loivman v. 
Crawford, 99 Va. 688, 40 S. E. 17, are relied on as decisive of the 
contention that, where the consideration of a deed for maintenance 
and support has failed, the only remedy that can be applied is a 
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rescission of the contract and a restoration of the grantor to his 
original status. 

We do not understand these cases to establish the hard and fast 
rule contended for that in every case of a conveyance in considera- 
tion of maintenance and support, where the consideration fails, that 
rescission follows. Those cases primarily establish the right and 
duty of a court of equity to take jurisdiction in this class of cases, 
because the remedy is manifestly inadequate at law. The case at 
bar is a further illustration of the wisdom of affording in such cases 
equitable relief, for it is here, if possible, more apparent that a court 
of law, with its more restricted powers, could not do justice be- 
tween the parties. It does not follow, however, that the same relief 
must be administered in every case. Equity, having taken jurisdic- 
tion, will deal with each case in^the light of its own peculiar cir- 
cumstances. 

The power of a court of equity in a proper case to rescind the con- 
tract and restore the property to the grantor would certainly include 
the power to afford a less drastic relief, if the facts pointed to the 
latter as more consonant with justice. In the cases of Wampler v. 
Wampler and Lowman v. Crawford, supra, the grantees were in 
default, and had abandoned the obligations assumed. Under the 
circumstances of those cases, rescission and a restoration of the 
status quo was considered the proper relief 

In the case at bar the circumstances are unusual. Neither the 
grantee nor those claiming under her are in default. The grantee 
died, having faithfully performed her part of the contract during 
her lifetime. Her title devolved upon her infant children, who are 
not in fault, because they are not capable of performing the con- 
tract during the remainder of their grandmother's life. The fault 
is that of the father, who is not a party to the deed, and assumed 
no obligations under it. His default should not be allowed to 
prejudice his infant children in their rights. The deed makes no 
provision for the event of the grantee's death before the complete 
performance of her contract. It is doubtless true that an important 
consideration moving the grantor to make the deed was the hope and 
expectation of that affection and regard that no one can render so 
acceptably as an only daughter. That solace has been removed by 
the hand of Providence, and no human agency can supply an ade- 
quate substitute. All that remains to the grantor is the material 
support provided for by the deed. The daughter's estate is insolv- 
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ent, except to the extent of her interest in this property. Under 
these circumstances the grantor comes into a court of equity for re- 
lief. She is entitled to the full measure of the support provided for 
by the deed, but not to a rescission of the contract and an entire 
restoration of the property to her use. In tenderness to her infant 
grandchildren, upon whom the grantee's title has devolved, and who 
are without fault, a court of equity will, through the hands of a re- 
ceiver, take charge of the property as a trust asset, and administer 
it with due regard to the ultimate rights of the infants as well as the 
paramount rights of the grantor to a support. The right of the 
grantor to a support is above all other claims, and it may be, as sug- 
gested, that, when the value of that support has been properly ascer- 
tained, a sale of the property will be necessary, and a consumption of 
the corpus required to satisfy the demand. On the other hand, some- 
thing may be left for the infant children of the grantee, which it 
will be the duty and pleasure of the court to preserve and protect for 
their benefit. 

The action of the learned judge in refusing to allow the ap- 
pellants to file in vacation their petition was without error. That 
petition set up a claim on behalf of C. W. Keister for the value of 
certain permanent improvements alleged to have been made upon 
the property in question. Whether or not such a petition could be 
filed in vacation we need not consider. The petition states on its 
face that most of the improvements were placed on the property by 
the appellant C. W. Keister, and the larger part thereof after the 
institution of this suit. The improvements could not, therefore, 
have been made under the belief that appellants had a good title, 
but were made not only with full knowledge of the deed, which did 
not on its face disclose a good title, but with full notice that the 
title was in actual dispute and litigation. 

In the view we have taken of the case, other questions raised and 
discussed need not be considered. 

For these reasons the decree appealed from must be reversed, and 
the cause remanded for further proceedings to be had therein not in 
conflict with this opinion. Reversed. 

Editorial Note. — Upon the first point the ruling is, in effect, that 
while equity may, when the case calls for it, avail itself of radical measures 
to afford relief, it will not do so if the same results can be otherwise ob- 
tained. This is a timely corollary to the characteristic flexibility of its 
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methods which should not be overlooked. The relief given in Wampler v. 
Wampler and Lowman v. Crawford, supra, was not granted here because it 
was not necessary. It would have involved the setting aside of the deed, 
and while the court would not have hesitated to do this, had the facts 
disclosed no other way to relief, the decree in the case rendered the same 
measure of substantial justice. 

Upon the second point, while no authorities are cited, the decision has 
abundant precedent to sustain it. The following cases go to show that one 
who improves property in litigation speculates upon its result — that it is a 
case with him of all or none; Campbell v. Brown, Fed. Cas. No. 2555, 2 
Woods, 349; Craton v. Wright, 16 Iowa, 133; Brugere v. SlideU, 27 La. An. 70 
Morrison v. Robinson, 31 Pa. 456; Estell v. Cole, 62 Tex. 695; Gordon v. 
Tweedy, 74 Ala. 232, 49 Am. Eep. 813. In Heath v. Lane, 62 Tex. 686, the 
same doctrine was applied to a purchaser of decedent's lands from an heir 
pending administration. 



Eobinett's Administrator v. Mitchell and Others.* 

Supreme Court of Appeals: At Staunton. 

September 10, 1903. 

1. Act of Limitations — Decree for account. A decree for account of debts 

against a decedent's estate rendered in a suit brought by a single 
creditor stops the running of the act of limitations against the claims 
of all creditors who subsequently assert them in that suit. 

2. Judgments — Death of defendant before judgment. A judgment of a 

court of general jurisdiction rendered against a defendant who dies 
after service of process but before judgment, and whose death has not 
been suggested on the record, is not void, but voidable only. It is valid 
unless and until set aside in a direct proceeding for that purpose. Tt 
cannot be assailed collaterally. 

3. Equity Practice — Parties — Settlement of estates — Joint debtors. Where 

a creditor comes in under an order for an account of debts against a 
decedent's estate, and proves a debt upon which a third person is 
jointly bound with the decedent, such third person is not a necessary 
party to the suit, as no relief is there sought against him. It is not 
the practice of the courts, nor is it the policy of the law, to encumber 
suits for the administration of assets of decedents' estates with 
collateral issues affecting the adjustment of equities between persons 
having no privity with many of the other creditors. 

4. Equity Practice — New parties — When refused. A petition praying for 

new parties is properly rejected by the trial court where it appears 
that they are not necessary parties, and that the object is delay. 

Appeal from two decrees of the Circuit Court of Bland county, 

•Reported by M. P. Burks, State Reporter. 



